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providing aids Lo iis
members (credit for
ather than
agriculiure, education
scholarships,
hospitalizations,
mortaary ec.)

of their system using lability of TWUA to
thetr own resources operiate without the
e.g. extensicn of the direction,
schome intervention or
assistance from on
culside agency
. The IWLIA 18 L Persemal loans to

members sipnify
fimancial stamlity

TOTAL ADDITIONAL INDICATORS |10

TOTAL FUNCTIONALITY SCORE (1 + 1)

ADJECTIVE RATING |

Based on the Total Functionality Score, the equivalent Adjective rating are as follows:

Tolul Functionality Score  |Adjective ratmg
95 poimts and above Cutstanding

£5 1o 94 poinis T‘f’h}' satisfaclory
75 — 84 points 13::115!’;:!01:.-

65 - 74 points Fair

Below 65 points Foor

FORMAT AND DETAILS OF COMPLAINTS ON REGISTERED IRRIGATION

SERVICE PROVIDERS AND CONTRACTORS (r. L1I¥4)g))
Tiem [Description Remarks

[Serial Mumber

Date received 1
Mature of complaint

Mame of scheme or arca affected

Name of serviee provider or conlr
COnGETT

Action taken and date

Responsible officer

Signature of responsible officer und official

slarmp
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FORMAT AND DETAILS OF DATA ON IRRIGATION SECTOR INVESTMENTS

(r. 110(4)(n))
Name of Calegory of  [Matureof  |ValveinKshs  [Beneficiary
investor investment linvestment Irrigation area
Licensing 113 Mo

Category denotes: Private, Public, Public- Private and Foreign Direct Investment

Natwre of investment denotes: Infrastructure, Capacity building and Research and
technology

FORMAT AND DETAILS OF IRRIGATION SCHEMES ANNUAL REPORTS

%l
50
iz

REFUELIC OF EENYA
IRRIGATION SCHEME ANNUAL REPORT

r. 110c4)00

Mame of Scheme

Name of WA

lﬂ‘.&pmﬁ.ﬂg Period

Start

DDMMIYYYY

End
DALY Y Y Y

[Location of project

County

Sub-County

Ward

Type of schemeMational Publio! County
PublicMational Strategic/ Other)

Supervising entity

pjau: of Submission

|

Officer Responsible- Name & Signature

Scheme ldentification Mumber

GPS Location

Mo

Aspect

Status

Remarks

L

Was the scheme operational in the reporting
Period? (Yes/No)

2.

|w1mt acreage was under migation (ha)
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Mo Aspect Status Remarks
3 How many seasons did vou have in the reporiing

[period (1/2/3)

Whal crops were grown?

Give % acrcage if more than one

Hate the yield achieved in terms of perceniage
(optimum JExpectod

Dipes the scheme have a vahd waler permil
(YesMNo)

If Mo state the reasons

[Was the Water resource adequate? (YeaMo)

Il Mo state the reasons

[Does the scheme have waler atoroge [ocilities?
{Yes/No)

14

State the vanons components of the irrigation
infrastructure and their condition

Absiraction-

tDstribulpon-

Applicalion-

11.

Wos maintenanes carried oul in the reporling
peniod? {yestng)

I No whal are the reasons|

12

Was the IWUA registration valid for the penod?
{Yes/No)

If No give reasons

13

Did the IWUA have an AGM duning this penod
(¥ es/Mao) if yves pive date?

If Mo state the reason

14,

Were [WUA elections scheduled during the
ting pericd 7 (YesTNo)

15

IF Yes, Were IWUA elections held?

If No give reasons

Lo

Did the TWUA management preseat Audited
accounts lo the members? ﬂ"pm"]?-lﬂ}

If Mo state the reasons

I

Did the IWUA meet its financial obligations
during the peniod?

COperations (YesTeo)

haintenance {YesMNo)

Wil ater charges (YeaTo)

Employees {Yes'No)

Does the IWUA have Employees? { Yes/Noj if
Yes, stale Number




Fenya Subsidiary Legizlation, 2021

1407

Mo

Aspect

Status

Remarks

13,

Did the IWUA engage a service provider during
the Period? (Yea®o)

If Yes, state the name of provider and nature of
zervice(s) provided

20

Any Other mformation

N/B: Attach I'WUA Audited accounts for the period.
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SIXTH SCHEDULE
APPLICATION FEES FOR IRRIGATION SCHEME LICENCES
i 2001 )(ak)
Category of scheme Description Fees Payable

(Kshs.)
Small scale irrigation Irmigation schemes covering less 1,000
schemo {than 100 seres
Medium scale imigation Irmigation schemes covering 3000
scheme between 100 and 3000 acres
Larpe scale rrigation Imigation schemes exceeding 3000 5,000
schemes DCTES
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SEVENTH SCHEDULE

FORMATION OF ASSOCIATIONS ANL CODE OF CONDUCT

PART A: PROCEDURE FOR FORMATION OF IRRIGATION WATER USERS”
ASFOCTATION {r, 48300

| 5

Objectives for the formation of an Imgation Water Users” Association

The objects of an association are—

a)

b)

c}

d)

€)

to manage on irrigation scheme wholly or partly in its service area and provide

irrigation services equilably and timely to members of the association;

o maintain, renovate and improve the irdgation scheme within its service area

and to undertake construction snd reconstruction works which may be
ed to the association by the Authonty or County povernment in the case

of national, public and strategic schemes;

to take appropriate messures to combat erosion, salimity, sillation, pollution
encroachment;

to make internal rules for the use of imigation water and collect fees from its
members for the services provided; and

to procure, maintain and operate urigation equipment.

2. Guiding principles of an Association
Each association shall:

a)

)

e

d)

act Tairly and equitebly in making decisions and allocating resources including
migation water

prevent wastage and pollution of water, combat erosion and salinty of s,
and protect an rrigation and drainage system within the operation area so a5 to
promaote the protection of the environment

avoid discnmination on the basis of ethmeily, gender, religion, political
opinion or any other similar grounds in its dealing with members . the
utilization of water

apply a transparent and participatory approach in decision making processes.

3. Frocedure for the formation of an association

(1) Persons who use irmgation water and are not less than fifleen in number may
form an association after those persons have set up an interim team to identify the service
area of the proposed essociation and an interim committee which may not exceed twelve
potential members of the association.

{2) The interim commitice shall be composed of persons representing different
wnits of the proposed service arca 5o as to ensure fair representation of potential members
of the proposed association.

{3) The interim committee shall elect a chairperson, troesurer and secretary and
adopt its own rules of procedure to carry out activities preceding the formation of the
association.

(4) The intenm committee for the service area in consultation with the supervising
entity, shall, in respect of the proposed association, prepare:
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n)  rules ond by-lavs,

b1 o plan of the proposed service ared that shows the size and location of e
units, if any;

¢)  application forms Tor the potential members, which shall include the name,

address and signature of each polential member, a description of he
landholding of each potential member and the land registration number, and

d} a draft budget and work plan.
(3) The interim committes shall:
a) distribute the application forms to potential members to fill and execute;

by supervise the filling and signing of the application forms by the polential
members of the association; and

¢} give the patential members an oppartunity o comment on the documents lisied
i part (4) above,

(%) The interim committes shall, when ot least half of the potential members in the
service aren for the proposed associstion have filled and signed the application forms,
convene o ingupgral penera] assembly meeting to;

g1 npprove the by-lows, budget and work plan of the proposed association lking
into consideration the comments made on these documents by prospective
members, and

B elect inlerim Imigation Water Users” Association management commillee and

other officers of the association.

{7) The guorem for the inaugural general assembly meeting is hall of the potential
members of the proposed associntion.

(8) Matters that require decision a1 a meeting shall be decided by the mujority vole
of the members present and voting at the meeting,

{9 The interim Imgation Water Users' Associalion management committes shall
sibmit to the supervising entity, an application for registration of the association together
with:

2} the minutes of the inaugural general nssembly meelings;

b) three copies of the regulations and by-laws of the association;

c) the plan of the proposed service area and the location of the units, if any,

d)  the applications of potential members of the association; and

g) the draft budget and work-plan.

(107 The supervising entity shall submit the application Lo the Cabinel Secoelary
within fourtecn days with recommendations

{111 The Cabinct Secretary shall, within thity days after the submussion of the
application, if satisfied with the application and the required documenis, register the
nssociation in the Register of Irrigation Water Users’ Associations and issue a cerlificate
ol regisiration to the associalion.

(12VIF the application for the registeation of on association iz rejected, the Cahinet
Secretary shall give a wrilten explanation to the interim Irrigation Water LUsers
Association management committee within thirty days afler the decision to reject the
application is made.
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PART B: CODE OF CONDUCT FOR IRRIGATION WATER USERS'S
ASSOCIATION OFFICIALS AND MEMBERS (r.56(3))

WHEREAS, under the constitution of Kenya, a public office is a public trust, and all
public officers and employees musl at all times be accountable to the people, serve them
with utmost responsibility, loyalty and efficiency, sct with patriotism and justice and
should have modest lives;

WHEREAS, in addition to the foregoing constitutional and legal principals and consistent
with the policy of the government to foster a transparent and effective governance, there
is & need to adopt norms of conduct that are specific to personnel of irrigation water
users’ associations.

NOW, THEREFORE, the code of conduct for officials and members of Imigation water
user’s associations it is hereby promulgated as follows:

RULEI - APFLICATION OF CODE

SECTION 1. This code of Conduct for officials and members of associations shall be
applicable to all officials and members of irmigation water users” associations irrespective
of the office they hold.

RULE II - FIDELITY TO DUTY

SECTION 1. Association’s officials and employees shall not use their official positions
to secure unwarranted benefits, privileged or exemptions for themselves or for others.

SECTION 2. Association's officials and employees shall not discriminate by dispensing
special favours to anyone. They shall not allow kinship, tribalism, elanism, rank, position,
creed or religion or favours from any party to influence their official acts, duties and
functions,
SECTION 3. Association's official and employees shall not accept any fee or
remuneration other than what they receive or are entitled to in their official capacity,
unless otherwise authorised by the association’s by -lavs.,
SECTION 4. Associations officials and employees shall use resources, property and
funds of the respective associations in their custody in an official matier and in n
Judicious manner and solely in accordance with the associations constitution and by- laws
and regulatory guidelines or procedures.
RULE II- COMFLICT OF INTEREST
SECTION 1. Associntion's officials and employees shall aveid conflict of interest in
performing their official duties. Every personnel 18 required to exercise utmost diligence
in bemng aware of conflicts of interest, disclosing conflicts of interest to the designated
authority, and terminating them as they arise.
SECTION 2: A conflict of interest arises when;
(a} The ability or ndependence of judﬁn:m in performing official duties 1=
impaired or may rezsonably appear to be impaired o, or
(b} Fmnancial gain by the association official or employee, their immediate family,
their commen-law relations of their businesses or other financial interest would
be derived because of the personnal’s official act.

SECTION 3. Association’s officials and their employees shall not;

{a) Enter info any contract with the Association for services, lease or sale of
property apart from employment contract relating to the personnel’s position
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nor use that position to assist any member of the personnel’s immediste family
in securing & contract with the association,

{b) Receive tips or ether remuneration for assisting or attending to partics engaged
in transactions or involved in actions or proceedings in any office within the
Association

() Knowingly employ or recommend for employment any member of hisher
immediate family in the association. The term immediate family shall include
the following, whether related by bleod or adoption

(1) spouse,
(ii} children;
{iii} brother;
(iv) sister,

{v} parcof;

(wi} grandporent;
{vir) grandchildren;

{dy Solicil or sccept any gifl, loan, graguity, discount, favour, hospitality, service of
benefit under any circumstances from any person who has transaction with the
assuciation or any person acting for and on behalf of any entity transscting
business with the association.

SECTION 3. Mothing in section 2 above shall prohibit any sssociations officiel or
employee form () accepting invitations to of attending social functions in relation to the
personnel's official duties (b) accepting a public sward presented in recogmition  of
public services, (c) recewving a commercially reasonable loan made as part of the
ordinary transsction of the lenders business, (d) denating lo the association for the benefit
of the group, provided that the award , loan or donation is from a person or entity other
than that mentioned mn section 2 (&) abowe,

SECTION 4. To ensure complignce with the provision of this rule on conflict of interest,
associations officials who have authority to enter into or approve contracts on behalf of
the Associstion shall file a financial disclosure statemenl with the supervising entity
{Cabinet Scaretary, National Irigation Authority or County Irrigation Development Unit)
al the beginning and upon termination of engagement or employment in such position.,
and annually while so engaged or employed. The disclosure shall follow the guidelines
established by the designated suthority, and shall include all sources of personal and
business income, including investments in personal or real property as well as all income
received by their spouses or dependent children.

RULE IV- PERFORMANCE OF DUTIES
SECTION 1. All mssocistion employees' shall at all times perform officiol dutics
properly and with diligence.

SECTION 2. Association's official and employees shall cany out theiv responsibilities as
pubiic officials in a courieous manner.

SECTION 3. Associations official and employces shall not alter falsify, destroy or
mutilate amy associalion record in their control.
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SECTION 4. In performing official duties, association’s officials and employees shall not
disciminate nor manifest, by word or conduet, bias or prejudice based on race, religion,
national or ethnic origin, perceived stains, gender or political affiliation.

SECTION 5. Association’s officials end employees shall expeditiously enforce rules and
implement lawful orders of the constitited authorities within the limits of their motheity.

SECTION 6. Association’s official and employees shall act on and dispose of a request,
whether verbal or written, immediately and in no case beyond fourteen days from receipt
of the request, petition of motion

RULE V - INCORPORATION OF OTHER RULES

SECTION 1. All provisions of law and administrative issuances goveming the conduct
of business of imgation water users” associations are deemed incorporated inte this code.
In case of conflict between this code and the existing provision of low and administrative
issusnces governing the conduct of associations and ther personnel, the latter shofl
prevail and this code shall be applied in supplementary character.

RULE VI - FILING OF COMPLAINT

SECTION 1. Any complaint aguinst any association’s official or emploves regarding any
violation of this code shall be subject to disciplinary action pursuant o the association’s
constitution and by-laws
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EIGHTH SCHEDULE
PART A: [RRIGATION MANAGEMENT TRANSFER AGREEMENT
(r. 73(3)(c))
REPFUBLIC OF KENYA

Jﬁ}ﬁﬁ-

Agreement for Imigation Management Tronsfer

This agreement dated [day/monthivear] 15 between:
‘the Transferor’ [Supervising entity] the
address of which iz :
and

Imigotion  Water User Association (“the

Tramsferee) the address of which is
WHEREAS

{a) The Transferee is en Imgation Water User Association established pursuant 1o
[rrigation regulations 2020,

{b) The Transferee wishes to toke responsibility for the operation and maintenance
of the Irrigation System within its Service Arca,

{c) The Transferor is a Supervising entity within the meaning of the Irrigation
regulations purseant 1o the Irigation regulations;
the Transferor is requited to trensler Monagement 1o e Drigation Waber Users
Association the Imigation System serving the Service Aree of the Association.

THE PARTIES AGREE AS FOLLOWS:

1. Terms of Agrecment

This Agreement shall enter into effect on the above written date and shall continue in
force  for a period of  [o.oeienn] years, ending oo
2. Transfer of the Imigation Infrostrocture

{1} The Transferor transfers to the Transferee the u=e, operation and maintenance of
the Imigation Infrastrocture (hereafter the “Tmigation Infrastrocture’) that is more
particularly described in Schedule 1, in accordance with the provisions of this

Agreement.

{2} The Irrigation Infrestrocture includes the land mmediately beneath and adjacent
1o The

(3) wrigation infrasineciore,
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{4) In consideration of the transfer descnbed in sub-paragraph 2 (a) the Transferes
shall operate and maintain the Imrigation Infrastrecture in accordance with the
provisions of this Agreament.

Condition of the Imgation [nfrastreture

(1) The Irigation Infrastructure is translerred in the condition jointly identified and

agreed by the Parties, which is described in Schedule 2 of this Agreement.

(2} The transferar must ensure the condition of the imgation infrastrocture will allow

the transferee to fulfil its obligations mentioned in articles 5, 6 and 9 and if necessary
undertake the relevant rehabilitation or modermization work.

4, Use of the Irigation Infrastmeture by Transferes

The Transferee shall use the Imigation Infrastructure only for the purpose of supplying
irmigation water to its members,

5

General operating rules for the Irmigation Infrastructure
The Transferee shall:

(a) Operate the Irrigation Infrastrocture in & safe and responsible manner so as to
prevent or minimise the nsk of over-watering land, cansing domage to the

component parts of the Irrigation Infrastracture or harm o property or luman

life;

(b) Operate the Imigation Infrastructore in a fair and equitable manner so as to
ensure that ench of its members receives a fair and timely supply of water;

() Obtain and comply with any licences or permils necessary to operaie and
maintain the

(d) Imgetion Infrastructure or any component element, including the abstraction of
weater in

(&) accordance with the applicable legislation,

Specific operating rules for the Irfigation Infrastructure

In addition to the general operating rules for the Irrigation Infrastructure described in

Article 7 of this Agrecment, the Transferce shall comply with the specific operating
rules that ore contained in Schedule 4 of this Agrcement.

Measurement obligations of the Transferes

(1) The Transferee shall measure the quantities of water abstracted, impounded
or pumped and/or used at the points specified in Schedule 5 of this Agreement and in
accordance with the technicel means specified.

(2} The Transferee shall maintain a wrillen record of the measurements referred
to in paragraph Va) for a penod of 10 years and shall prompily makes such records
available to the Transferor for inspection at the written request of the lafter.
Irrigation Infrastructure maintenance and investment plans

{1) The Transferee shall each year prepare an annual Maintenance and
Investment Plan that

{2} indicates the physical maintenance and investment works that it proposes to
undertake 1o the Irrigation Infrastructure during the following year,
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(31

Waorks of the type described in parograph 8a) shall include activilies inlended

to enable the Transferce to comply with ils obligations to maintain the brigation
Infrastructore as well a3 fo improve its functionalily ond effeclivencas.

(4)

The Transferee shall submit the draft Maintenance and Investment Plan to the

Transferor by ., _[day/month] each year for its approval or such
ather date as is ngrm:d 111.' thc [uu'-ut.s logether with & copy of its most recent financial
stalements.

9. The substentive obligations of the Transferee regarding the maintenance of the
Impgaten Infrastructune

(1

The Transferee shall maintam the Imigation Infrastructure with the gencral

objective of ensuring that the Imgation Infrastructure is in a sound and usable
condition such that it will ensble the Transferec to provide waler in a fair and
equilable manner o 1ts members in o sustainable manner

(2]
{a)

(h)

(c)

(d)

(ch

ify

(g

&)

To comply with the objective deseribed in paragraph (a) the Trumsferee shall

Preserve the carrying-capecily and water-tighiness of woler conveyances
{canals, drains and pipelines) by cleaning sediment deposits and vegetation,
maintnining embankments, repairing eracks and joints and replacing damaged
and leaking sections of canal lining or pipe-work;

Preserve the operutionsl capacity and waler-tighiness of waler coninl
structures and valves by greasing, protecting from comosion, :n:]mmng and
replucing scals and contral mechanisms as necessary and repairing stractural

clements,

Maintain adequate vehicular access routes to all infrastructure elements for
rouline operation as well as for sttendance al emergeneies,

Undertake routine maintenance, as specified by the menufacturer, of
electrical-mechanical equipment (including pump stations), and shall repair
or replace worn and damaged components as necessary lo ensure effective
continued operation;

Maintain buildings and other structures in 4 sound weather proof and
functional condition and shall paint exposed woodwork at no less than five
yearly intervals as well as maintaining fences end boundary walls relating to
the Imigation [nfrastructure,

Maintain and provide measures to secure the safety of operators and users of
all

components of the Irigation Infrastrecture, with particular atlention to the
heplth and safely aspects of electro-mechanical equipment and electrical
WITINE.

The Transferee shall, in addition, undertake the Trrigation Infirastructure

specific mainteniance tasks specified in Schedule 6 of this Agreement

(4)

In undertoking muntensnce works the Tramsferce shall comply with all

applicable legislation including environmental protection legislation.

{3)

The Transferce shall maintain o full record of maintenance underloken in

respect of the irmgation Infrastructure and shall provide information concerning Lo
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the maintenance of the Irrigation Infrastructure to the Transferer at the wrillen
request of the [atter.

10. Prevention of encroachment

The Transferee shall take all reazonable measures to prevent unasthorised encroachment
on the irrigation infrastrocture including any adjacent land, as described in Schedule 5.

11. Costs of opersting and maintaining the Imigation Infrastructure

The Transferee is entirely responsible for peying the costs of operating and mainteining
the irrigation infrastructure,

12. Inspection of the Irrigation Infrastructure

{1} The Transferor through its duly suthorized officers may mspect the Imigotion
Infrastructure Periodically to ensure that it is cerrectly operaled and maintaimed.

(2) The Transferor scting through a duly awtherized officer muay order the
Transferee to underiake specific works where this is necessary, including -

() ensure the proper maintenancs of the imgation infrastructure;
&) prevent damage or harm to the wrigation infrastructiure; and
{c) prevent damage to state property or the property of third persons;
(d) all in the public mterest.
(3) The Transferee shall promptly comply with a notice vnder the previoos
clause 12 (a).
13. Modification of the Irrigation Infrastructire
The Transferee shall not modify, reconstruct or improve the imigation

infrastructure without the written agreement of the Transferor, such agreement nod o be
unrcasonably withheld.
14. Improvements to the Imigation Infrastructure

The Trensferor will as far as practicable assist the Transferee in rehabilitating or
improving the imigation infrastructure, either through the direct provision of funding and
technicoel support or by facilitating the provision of such funding and support by non-
povernmental, nalional or international arganisations andfor other supporling apencias or
bodies.

5. Notices

Any notices required to be given under this Agreement shall be in writing and shall be
sent by mail or delivered by hand to the address of the relevant Party set out at the heod

of this Agresment.

16, smendment of the Agreement

Thiz Apgreement may only be amepded in wniing signed by the duly aothersed
representatives of the Parties.

17. Termination of the Agreement

This Apreement may only be terminated on the basis of a decision of the Supervising
entity on the grounds that:
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(1) The Transferee has consistently breached the provisions of this Apreement
thereby causing a risk of serious harm 1o the Imigation Infrastructure, property
andsior human life;

{t) The Transferee has been placed in liguidation;, or
{c) Onother grounds provided by law,
[8. Duspute resolulion

Disputes hetween the Transferor and Trensferee, including those that mlaic to
amendment and termination of the Agreement shall be resclved by the mutual agreement
of the Parties, In case mutual agreement cannot be achieved, disputes shall be resolved by
the couris in accordance with the procedure provided for by law.

19 Rencwal of the Agreement

Mol less (han welve months before the expiry of this Agreement the Transfesee may
request the Transferor Lo enter into a new Agreement which shall be in substantially the
sAme terms as this Agreement.

M1, The status of the Schedules
The Schedules o this Agreement form an integral part of this Agreement
Mogreed by the Parties throngh their authorised signolories

For and on behalf of the Transferor For and on behalf of the Transferes
MName of Representative Mame of Representative

Signature Signature

{Scal) (Seal)

Attachments:

Schedule 1: Full description of the nrigation infrastmetlure and plan
Schedule 2: Tnventory of condition

Schedule 3: Imigation Infrastructure Specific Operating Rules (operationsl and
mamtenance Manual) (f any)

Schedule 4: Ierigation Infrestructure  Specific Maintensnce Ruoles (f  any)




Kenya Subsidiary Legislation, 2021 1415

PART B: PROCESS FOR IRRIGATION MANAGEMENT TRANSFER (r. T3(7})
PROCESS FOR IRRIGATION MANAGEMENT TRANSFER

1. Participatory approaches to irrigation management and irmigation management transfer
{IMT} Programmes are significant elemenis in improving irrigation performance.

2. An imigation management transfer programme gims al appropriate, successful and
sustamable devolution of roles from the irigation agency (Mational Irrigation
Authonty) in the case of public, national and strategic schemes to Irrigation water
usess’ associations to fosters equitable development.

3. The supervising entity shall be responsible for implementing the Irrigation
management transfer process
4. The following is the envisaged procedure under these regulations;
Step 1 ~ Mobilisation of Public Support through Preperation and Adoption of a Transfer
Pelicy
{a) A transfer policy statement shall be prepared and should include the following
elements:

* objectives and justification for the TMT:

* brief description of what kinds of imigation systems or sub-systems will be
transferred;

* brief description of what management functions will be transferred;

*  brief description of what new entities (I any) will take over management;

* brief deseription of what changes will be made in public agencies relative to
IMT;

identification of the organization to direct implementation if its is mot the
supervising eatity as the case may be for regional development Authorities;

(b) This transfer policy shall be subject to public participation, imvolving the key
stakeholders. Upon consensus with the stakeholders then step 2 may be undertaken

STEF 2- Preparation of a Sirategic I'lan

The supervising entity or implementation agency shall prepare a sirategic plan for the
transfer process and it should contain the following elements:

* Ohbjectives and justification for IMT:

* proposed crgenizational structure for the transfer{change) process;
* expected stakeholder participoation;

* expected key issues for policy and programme formulation; and

* Time-frame and finsncing plan.

STEP 3: Resolution of Key Policy Issues

{a) The strategic plan shall be presented to the stakeholders to resolve the followmg
issues and prepare for implementation

* Resolving what service elements should be transfemed
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8. Irrigation [nfrastructure maintenance and investment plans

(a)

(b}

()

The 3ervice provider shall each year prepare an annual Maintenance and
Invesiment Plan that indicates the physical maintcnance and investment works
that it proposes to undertake to the Irgation Infrastructure during  the
following year,

Works of the type described in paragraph 8(a) shall include activities intended
lo enable the Service provider to comply with its obligaticns 1o maintain the
Irigoion Infrestruciure as well as 1o improve ils lunctiomality  and
effectiveness,

The Service provider shall submit the draft Maintenance and Investment Plan
to the client by .......................[d;y/month] each year for ils approval or
such other date as is agreed by the parlies, logether with & copy of its most
recent financial slatements.

8. The substantive obligations of the Service provider regarding the maintenance of the
Imigation Infrastneelure

{a)

(k)

()

The Service provider shall maintain the Imigation Infrastructure with the
general objective of ensuring thal the [rmigation Infrastructure is in a sound and
usable condition such that it will enable the Service provider to provide water
in a [air und equitable manner 1o its members in a sustainable manner

T comply with the objeciive described in paragraph 9(a) the Service provide
shall

(i} Preserve the camying-capacity and water-lightness of water Canveyanges
{canals, drams and pipelines) by cleaming sediment deposits and
vegetation, mainlaining embankments, repairing cracks and jomnts and
replacing damaged and leaking sections of canal lining or pipe-work;

(i1} Preserve the operational capacily and water<lighiness of water control
structures and valves by greasing, protecting from comosion, repairing and
replacing scals and control mechanisms as necessary and repairing
struclurzl elements,

(iii) Maintain adequate vehicular sccess routes to all infrastructure elements
for routine operation as well as for sttendance al emergencies;

(iv) Undertake routine maintensnce, as specified by the manufaciurer, of
clectnical-mechanical equipment (including pump stations), and shall
repair or replace worn and damaged components as necessary to ensure
effective continued operation;

(v) Maintwin buildings and other structures in a sound weather proof and
functional condition and shall paint exposed woodwork at no less than five
yearly intervals as well as maintaining fences and boundary walls relating
fo the Irigation Infrasiructure;

{vi) Maintain and provide messures 10 secure the safety of operators and users
of all components of the Imigation Infrastructure under its operation, with
particular ailention to the health and safety aspeets of electro-mechanical
equipment and electrical wiring

In undertaking maintenance works the Service provider shall comply with all
applicable legislation including environmental protection lepislation.
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(d} The Service provider shall maintain g full record of maintenance undertaken in
respect of the Imigation Infrastructure and shall provide information
concerning the maintenance of the Irrigation Infrestructure to the Client at the
written request of the latter,

10, Prevention of encroachment

The Service provider shall take all ressonable measures to prevent unauthorised
encreachment on the Irrigation Infrastructure including any adjacent land, as described in
Schedule 1.

11. Costs of operating and maintaining the irrigation infrestructure

The Service provider is entirely responsible for paying the cosis of operating and
maintaining the Imigation infrastrocture bt the client shall reimburse the service provider
the full cost of operating and maintaining the Imigation infrastructure as described in the
schedales 4.

12, Costs Determination

The costs reimbursed 1o the servies provider shall be set ont in schedule 4 of this
agreement arrived at by a tripertite agreement between the association, the Service
provider and the supervising entity.

13. Costs payment

The Client shall promptly pay the Service provider the costs of operating the
infrastructure within Thirty (30) days of submission of invoice
14. Buspension of Services
The service provider shall not suspend the supply of water or any other service under this
agreement to the client except where the Client delays payment of any outstanding
charges for more than ninety days
15. Liability of Service provider
{a) If the service provider fails to supply water to the client in the agreed quantities
and in accordance with the time schedule stipulated in this apresment, then the
service provider is liable fo pay the client compensation equitable to the
damage suffered by the client.
{b) For purposes of sub rule {a) above the supervising entily is responsible for
pssessing the damage or loss suffered by the Client
{c} The service provider shall not pay compensation in case of foree majenre.
16. Inspection of the Irrigation Infrastruciure
(a) The Clieat through its duly authorized officers may inspect the Imigation
Infrastructure Periodically to emsurc that it is comectly opersted and
mgintained,
{b) The Client acting through a duly authonzed officer may order the Service
prowvider to undertake specific works where this is necessary, including:
(i)  ensure the proper maintenance of the imgation infrastructure,
(i) prevent damaoge or harm to the irmigation infrastructure; and
(ig) prevent damage to state property o the propenty of third persons,
all in the public interest.
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{¢) The Service provider shall promptly comply with & notice under the previous
clagse 12a),

17. Medification of the Imgetion Infrastructurs

The Service provider shall not medify, reconstruct or improve the lrigation
Infrastructure without the writlen agreement of the Client, suech agreement not to be
ungreasonably withheld.

18 Mamtenance of Infrastructire under management of the Client

{a) The Client shall take all mecessary measures to ensurc that the Imigabon
Infrastructure under its management is properly maintained and is capable of
receiving waler supplied by the Service provider

{b} The client shall ensure the irrigation infrastructure employs efficient utilisation
of water, reduces waler wasiage, pollution and salinity and complies with the
relevant prevailing lepislation.

[9. Nolices

Any nolices required to be given under this Agreement shall be in writing and shall be
sent by mail or delivered by hand Lo the address of the relevant Party set out at the head
of this Aprecment.

20, Amendment of the Agreement

This Agreement may only be amended with the consent of both the Chent and Service
provider and in writing signed by the duly authorised representatives of the Partics,

21. Termination of the Agreement

Thiz Agreement may only be terminated on the basis of a decision of the Supervisng
entity on the grounds that:

{#) The Service provider fails to supply waler to the client in the agreed quantity
ar schedule stipulated in this agreement

(b} The Service provider has consistently breached the provisions of this
Apreement thereby causing 4 sk of serious harm 1o the lmipgation
Infrastruciure, property and/or human life;

{c) The Service Provider has been placed in liquidation;
(d) On dissolution of the association; or
(e} On other grounds provided by law.

22, Dispute reselution

Disputes between the Client and Service Provider, including those that relate to
amendment and termination of the Agreement shall be resolved by the mutual agreement
of the Parties. In case mutual apreement cannot be achieved, disputes shall be resolved by
the courts in accordance with the procedure provided for by law.

23, Renewal of the Agreement

Mot less than twelve months belore the expiry of this Agreement the Service provider
may request the Client 1o enter into a new Agreement which shall be in substantially the
game terms as this Agreement.
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IN WITNESS WHEREOQF, the parties hereto, acting through their representatives there
into duly authonzed, have cansed this A greement to be signed i the respective names,
as of the date first above watlen,

The Schedules 1o this Apreement form an integral part of this Apgresment.
Duly authorized for and on behalf of Service Provider Mfa... ..., ...

SIGNED BY:

Address TR i s e
Mame Signature
Duly suthorized for and on

Behalf of the trrigation water users” association
Address
SIGNED BY IRRIGATION WATER USERS' ASSOCIATION OFFICIALS:
The Chairman

1. Mame Signature:
Secretary ()

B - 21— Signature
Treasurer ()

3. Name ----- Signature
Rep. of Members ()

4. Mame Sipnature
Wilnessed by:

{1} Supervising entity [Authority/County Imigation Development Unit]

Mame- Signature

(2) Ward Representative;

Address

Mame

Signature

Countersigned by the County Direstor

For Imigation/Agriculture F e P =
Name -- Signature
ATTACHMENTS:

Schedule la:  Full description of the Irrigation Infrastructure and Layout Map
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A olhe ™S §

Schedule b Description of Specific infrastructure Components transferred o Service
provider for Operation and Maintenanoee.

Schedule 2:  The Cropping calemdar
Schedule 3:  The Water Distribution schedule (including water supply points)
Schedule 4: Costs reombursement and Payment schedule

Schedule 5:  Imigation  Infrastructure  Specific  Operating Rules (operation  and
maintenance hManual) (if any)

SICILY K. KARTITKL
Cabinet Secretary for Water, Sanitation and lrvigation.

PRIDT ED AND MIBLISHED IV THE GOV ERNMENT PRINTER, MATROBI




SCHEDULE
[Section 8]
EXPLANATORY MEMORANDUM
TO
THE IRRIGATION (GENERAL) REGULATIONS, 2021

PART 1
Name of the Statutory Instrument: Irrigation (General) Regulations, 2021
Name of the Parent Act: Irrigation Act, No. 4 of 2019
Enacted Pursuant to: Section 34(1) of Irrigation Act (No. 4 of 2019}
Name of the Ministry: Ministry of Water, Sanitation and [rrigation
Gazetted on: - 22" September, 2021 .
Tabled on:

PART 11

1. Purpose of the Statutory Instrument

The primary objective of the Regulations is to facilitate better carrving out of the purposes and
provisions of the Irrigation Act 2019, which was enacted in August 2019. The Irrigation Act was

enacted to promote and regulate the development and management of irrigation in Kenya.
The purpose of the Regulations is to ensure: -

1. Sustainable development, management, financing, provision of support services and
effective regulation of the entire irrigation sector in Kenya; and
ii. Compliance to the Constitution and laws of Kenya, international laws and treaties,

agreements and other ratified instruments
2. Legislative Context

The Constitution of Kenya 2010 did not expressly classify irrigation as a devolved function under
the 4" schedule, This position was clarified by the Irrigation Act, 2019 which divides the function

of irrigation between the National Government and the County Government as a shared function.

1
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This is with aim to ensure development, management and regulation of irrigation, to support

sustainable food security and socio economic development in Kenya,

The Constitution, 2010 provides for the management and control of the natural resource base
including water used for irrigation. Chapter Five of the Constitution on Land and Environment
covers issues of land use and water resources. The Fourth Schedule, Part 1 Clause 2 on the
management of international waters and water resources is key to the development of urigation
and other water uses. Clause 22 of the Fourth Schedule deals with the protection of the
environment and natural resources necessary for establishment of durable and sustammable
development. Subsection (c) thereof defines the national Government role as “water protection,

securing sufficient residual water, hydraulic engineering and safety of dams ™ (MWL 2016}

Responsibilities for the irrigation sector in Kenya are shared among (i) Ministry of Agriculture,
Livestock, Fisheries and Cooperatives, responsible for production activities under irrigation, (ii)
the Ministry of Water, Sanitation and Irrigation in charge of managing the irrigation schemes and
of water delivering services, and (iii) East African Community and Regional Development under
the State department for Regional Development and which have been responsible for construction
and management for the majority of multi-purpose dams in the country. This configuration has
been in place since 2003 following reforms in the Water Act (2002},

The Trrigation Act, 2019 has expanded mandate of the Cabinet Secretary in consultation with
responsible County Governments to necessitate the need for the effective regulatory framework to
regulate the irrigation sector and particular. areas for licensing, harmonization of registration and

charging of fees among others in the irrigation sector.

3. Policy Background

In the past, irrigation development strategies and approaches were articulated in a number of
government policy papers including: the Sessional Paper No.4 of 1981 on National Food Policy,
Sessional Paper No. | on Economic Management for Renewed Growth; Sessional Paper No.2 of
1994 on National Food Policy; the Economic Recovery Strategy (2003 - 2007); the Strategy for
Revitalizing Apriculture (2004-2014); the Agriculture Sector Development Strategy (ASDS 2010-
2020) and the Kenya Vision 2030 and more recently in the Agriculture Sector Growth and

Transformation Strategy (2018-2030), All these policies and strategies have not comprehensively
2
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explored ways and means on how the irrigation potential could be better harnessed since they
aimed at providing employment and settlement of the landless basically through development of
national irrigation schemes, as well as broadly dealing with aspects of irrigation (MoWT,2016).

The National Water Master Plan 2030 (NWMP 2030), Kenya's water resources development and
management blue print provides estimates of the country’s water resources and its planning for the
period 2010-2030. The NWMP ED?;II] was formulated based on NWP 1999 and Water Act 2002
and adopts the Dublin principles whose thrust is that water should be managed on a catchment
basis and treated as an economic good in order to attain sustainability in water resources

management and development (WRMA, 2013).

Reforms in the Water Act of 2002 (CAP 372), which was repealed by the Water Act of 2016,
separated “water resources management and development” from *water delivery services’ through
the creation and institutionalization of parastatals. With the devolution initiated in 2013, the water
services mandate has been divided between national and county governments. Water remains a
national resource and the service delivery is now a county responsibility; whenever water crosses
county boundaries, the national-level institutions are called upon to intervene to regulate water

service provision (Boulanger, er al., 2018).

The Constitution of Kenya, 2010 however does not directly or explicitly refer to irrigation as a
devolved function. However, the irrigation function is residual in nature and its vesting at the
national level under Article 186(3) of the Constitution. The Irrigation Act, 2019 comprehensively

shares the functions of irrigation to both the national and county government.

The fourth schedule of the Constitution has assigned specified functions on agriculture to the
national government and the county governments and it stipulates that the two levels of
government shall conduct their mutual relations on the basis of consultation and cooperation
(Article 6,Article 189 (1) (b) (c)). The provisions related to irrigation at the national government
include: the use of international waters and water resources; national public works; protection of
the environment and natural resources (water protection, securing sufficient residual water,
hydraulic engineering and the safety of dams; and agricultural policy and capacity building and
technmical assistance to the counties and public investment). The Executive Order No 1/2016 of
May 2016 established the Ministry of Water, Sanitation & and Irrigation and a State Department
of Irrigation (SDI) (National Irrigation policy, 2017).

3
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The Kenya National Water Master Plan 2030 included aspects of Kenya Vision 2030, aims to
present a framework for water resources development and management consistent with the
country’s social and economic development activities. One of the objectives of the plan is to
increase the area under irrigation to 1.2 million hectares (from around 160,000 in 2013). The main
purpose of Water Act 2016 1s 1o adapt national water management to the decentralized structure

in place since the approval of the Constitution of Kenya 2010 (Boulanger, er of , 2018).

The Irrigation Act Cap 347 of 1966 Revised 2012 [1986] (now repealed) established the NIB with
a mandate to identify, design, develop, administer and manage public irrigation schemes, The
public schemes are Mwea, Hola, Perkerra, Bura, West Kano, Ahero and Bunyala, and more
recently the Galana Kulalu irrigation scheme. Over time the NIB activities have expanded to

include development of smallholder wrrigation schemes.

This Act did not take into account community-based smallholder and private imgation schemes.
Moreover, there are other public irrigation schemes managed by Regional Development
Authorities (RDAs) which are statutory Boards and parastatals. These include TARDA Act Cap
443, CDA Act Cap 449, ENNDA Act Cap 448, KVDA Act Cap 441, LBDA Act, and ENSDA Act
etc. There are also other institutions and semi-autonomous agencies involved in irrigation
development and management and other state agencies responsible for infrastructure development,
environmental conservation and management, public health, research and training institutions

including universities which are not covered under the Act.

The irrigation Act No. 14 of 2019 addresses gaps in the old law while cognizant of the new
governance structure created by the Constitution and provides for the development, management
and regulation of irrigation, to support sustainable food security and socioeconomic development

in Kenya, and for connected purposes.

The institutions that regulate the irrigation sector include the Ministry of Water, Sanitation and
Irrigation, Water Resources Authority (WRA) and the National Environmental Management

Authority (NEMA) and other related institutions.



4.0 Challenges being addressed

The irrigation sector has faced many challenges including operating without an established and
specific irrigation policy which has recently been developed, low rate of irrigation infrastructure
development, inadequate funding for development and investment by the public and private sector,
poorly developed marketing channels and lack of diversification of irrigated commodity value
chains. Further, the legal and regulatory frameworks have not been reviewed to reflect the

emerging operational and socio-economic realities.

A well organized, coordinated and regulated irrigation sector in the country will facilitate
accelerated development. This will enable and encourage accelerated irrigation infrastructural
development, increased productivity per unit volume of water, increased water harvesting and
storage, improved scheme management, enhanced stakeholder participation and improved

business opportunities in the sector.

In order to attain the envisaged economic growth and sustained food production, the country needs
to reduce reliance on rain-fed agriculture and increase irrigation-based systems that allow

production throughout the yvear and increased agricultural productivity.

Irrigation accounts for 1.7 percent of total land area under agriculture, contributes 1% to the GDP
and provides 18% of the value of all agricultural produce, demonstrating the potential of irrigation
in increasing agricultural production and productivity. With irrigation, agricultural production can
be increased by up to 400%, and jobs created at the rate of up to 15 persons per hectare directly
and indirectly. A robust irrigation sub sector will guarantee raw materials for agro-industries,
create employment opportunities especially for youth and women, improve security and stem the

tide of rural urban migration in search of employment opportunities (MoW1, 2017).

Kenya has not fully developed her irrigation potential estimated at 1,342 million Ha. The irrigation
potential is based on surface and underground water including water harvesting and storage. By
the end of 2015, approximately 180,503 ha of irrigation had been developed. This is about 13.5%
of the potential leaving more than 80% of Kenya's irrigation potential untapped.

The nrigation development plan in the National Water Master Plan2030 (NWMP 2030) was
formulated assuming that water saving irrigation is introduced to maximize the new irrigation
development area, If the water saving irrigation is not introduced, the possible new irrigation
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development area in 2030 will decrease from 623,700 ha to 530,800 ha (a decrease of about 15%)
because the overall irrigation efficiency is lowered, The irrigation development plan is expected
to actively introduce the water saving irrigation 1o be close to the target of the Kenya Vision 2030
to the maximum (MENR, WRMA, 2013).

5. Consultation outcome

The Ministry undertook mapping of various stakeholders from different levels as is the spirit of
the Statutory Instruments Act, 2012. The Ministry organized four workshops to provide an
opportunity for the public to participate in the process. The workshops were distributed throughout
the country in which the Ministry chose a central region for the participants, The workshops took
place in KALRO Dairy Research Institute Naivasha for counties in Central and Rift Valley
Regions, Tom Mboya Labour College Kisumu for counties in Western, Nyanza and neighbouring
Rift Valley Counties, Embu Agricultural Training College in Embu for counties in Eastern and
North Eastern regions and Bandari Maritime Academy Mombasa for the counties in Coastal region

and other neighbouring regions.

The workshops were attended by representatives from all the forty seven counties, two farmers
from each county, representatives from the Council of Governors, Representatives from
educational institutions and representatives from Water Resource Authority among other
professionals. The Ministry also made a presentation to the Joint Agricultural Sector Consultation
and Cooperation Mechanism Working Group on Policies, Standards and Regulations and received

useful comments on the draft Regulations.

The national validation workshop held at the Kenya School of Monetary Studies (KSMS) in
Nairobi on 23™ January, 2020 was attended by a large representation of the stakeholders likely to
be affected by the Regulations, CECs from various counties who are likely to be affected by the

Regulations and most importantly farmers from different schemes across the country.

The Ministry presented the draft Regulations to the attendees explaining each and every clause as
well as engaging the participants on their possible views on the Regulations. The Minstry
explained the importance of the Regulations in realigning the irrigation industry and reforming the

agricultural sectot.
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The records from the public forums show extensive deliberations on a myriad of issues that arose

from the proposed Regulations. The participants were further given opportunity to read and

analyse the Regulations and share their views through email to the Ministry. It was also apparent

that the Ministry collated, reviewed and incorporated into the proposed Regulations the issues

raised and comments received from the workshops.

The public consultations outcomes were as follows:

NO. | PROPOSALS OPINION BY | RESPONSE ACTION TAKEN
(STAKEHOLDER | BY MINISTRY
S)

1. Proper definition of | To define terms The Ministry Amendment of regulation 2
various terms under | including; irrigation | will provide to include proper definition
the regulations services, good definitions to of terms under the
including; agricultural the terms used regulations
irrigation services, | practices, small in the
good agricultural haolder and small regulations
practices, small scale, federation,
holder and small designated area and
scale, federation, designated scheme,
designated area and | in the regulations
designated scheme,
among others

F 3 Delineation of the | To define the The Ministry Definition of minimum
minimum acreage | specific minimum will look at this | acreage in the service area
forming an acreape that is provision in under regulation 2 was
irrigation area deemed by the consultation of | provided.

regulations to for a various
service stakeholders in
area/irrigation area the industry and

thereafter will
he able to define
the acreage for
the service area.

Members of the
public may also
submit their
proposal to the




Ministry for
consideration.

Conflicting roles of
the agencies under
the regulations.

To harmonize the
roles of National
Irrigation Authority,
the National
government and the
County povernment
with the provisions
of the Irrigation Act,
2019

This is admitted
as necessary and
the Ministry wall
harmenize  the
provisions of the
regulations with
the parent Act.

The regulations should be
amended taking into
account the conllicting roles
of the National Irrigation
Authority, the National
Government, the County
Government and other
agencies under the
regulations

Registration of
professionals in the
irrigation industry.

To harmonize the
registration of
professionals in the
irrigation industry
with the existing
regimes in Kenya,

It was clarified
that the Ministry
seeks to create a

| database of all

the professionals
in the industry

Amendment of part V and
the fifth schedule of the
regulations to create an
integrated information
system for prolessionals in
the sector in line with the
existing regime.

| Capacity building | To create awareness | The Ministry Ta be provided for
E and awareness amongst farmers on | agreed to
creation among the importance of | conduct
!, farmers irrigation awareness of the
: regulations.
The regulation lack | To ensure that the The Ministry Amendment of regulation 5
provisions on environmental Agreed to take | to take inlo account climaie
climate change standards are met into account the | resilience, integration of the
resilience, within the existing recommendation | ecosystem and economic

integration of
ecosystem and
economic

sustainability.

legislations

sustainability.

Gender sensitivity

To be in line with
the two third gender
rule requirement in
the Constitution

To be included

Amended in repulation 5




6. Guidance

There is need to conduct stakeholder sensitization for the various players in the irrigation industry.
This should be done both at the National and County Government Levels of government. Further
consultations will also be held at the County level of Government to provide insights on the

implementation of the Regulations.

The stakeholder engagement and sensitization was adequately done by the Ministry and all the
stakeholders both at the National, Private sector and the County Government were involved and

consulied.
7.0 Impact
7.1 Impact on Fundamental Rights and Freedoms

It is envisioned that the Regulations shall have a positive impact on the on the fundamental rights
and freedoms through promotion of economic and social rights of the citizenry as contemplated
under Article 43 of the Constitution and ensuring accessibility of employment opporiunities and

other opportunities for social and economic advancement.

The Regulations shall also enhance the right to access information to industry players as provided

in article 35 of the Constitution.

The Regulations also create alternative dispute resolution mechanisms which will enhance the
right to fair administrative action as provided in article 47 of the Constitution that require

administrative action to be expeditious, efficient, lawful, reasonable and procedurally fair,

7.2 Impact on the Public Sector

The Regulations shall have a positive impact by enhancing coherence and streamlining of the

management and supportive strategies towards the improvement of the irrigation industry.

7.3 Impact on the Private Sector

It 1s expected that all the key players including farmers, financial institubions, academic and
research institutions, stakeholders and irrigation service providers will stand to benefit from a
better regulated irrigation sector and conducive operating environment for their different

businesses and will protected from often negative interferences from Governments and
L,
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Government agencies;, and other political interferences. This will improve productivity in the

agricultural sector.
8. Monitoring and Review

The Mimstry working together with the National Irrigation Authority and the National
Government and County Governments will thus work hand in hand to promote research,
reviewing, monitoring and evaluating the effectiveness of the draft Regulations towards prometing
the growth and development of the irrigation sector. The review, momitoring and evaluation will
be a subject of great interest 1o all parties particularly because of its potential to make it easier for
the Ministry o regulate the irrigation sector. li is projected that the aim will be 1o cause a reduction

in incidences of non-compliances with the Act thus ensuring food security for Kenya.

9, Contact

The Cabinet Secretary,

Ministry of Water, Sanitation and Irrigation,
Maji House, Ngong Road,

P.O Box 49720 - 00100,

Mairohi.

Or by e-mail: secretaryirrigation82(@amail.com

10



STATUTORY INSTRUMENTS ACT, NO. 13 of 2013
CERTIFICATE OF COMPLIANCE
UNDER THE IRRIGATION ACT, 2019
THE IRRIGATION (GENERAL) REGULATIONS, 2021

Whereas the Cabinet Secretary for Water, Sanitation and Irigation has published the Draft
Irrigetion (General) Regulations, 2021 pursuant o the powers conferred by section 34(1) of the
Irrigation Act, 2019, IT IS8 HEREBY CERTIFIED that the aforesaid Ierigation (General)
Bepulations, 2021

a) Meet the requirements relating to Regulatory I_.mpm:t Statement in the Statutory
Instruments Act Na. 23 of 2013 and the guidelines have been complied with; and

by In my opinion, the Regulatory Impact Statement adequately assesses the likely impact of
the Irrigation (General) Regulations, 2021,

Bignature of Cabinet Secretary

BICILY KANINI KARIUKI, (MES) EGH,
CABINET SECRETARY
MINISTRY OF WATER, SANITATION AND IRRIGATION
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MINISTRY OF WATER, SANITATION AND IRRIGATION

REGULATORY IMPACT STATEMENT (RIS)

THE IRRIGATION (GENERAL) REGULATIONS, 2021




Introduction

The Regulatory Impact Statement for the proposed Irngation {General) Regulations, 2021 was
prepared in accordance with the provisions of sections 6 and 7 (1) and (2) of the Statutory
Instruments Act, 2013. Section 6 of the Statutory Instraments Act, 2013 requires the Regulation
Making Authority to prepare a Regulatory Impact Statement (R1S) for the proposed regulations
indicating the costs and benefits of the proposed regulations on the public and stakeholders.
Section 7(1) and (2) of the Act set out the contents of a Regulatory Impact Statement for the
proposed regulations as follows:

1.0 A Statement of the Objectives and Reasons for the Proposed Regulations

The primary objective of the Regulations is to facilitate better carrying out of the purposes and
provisions of the Irmgation Act 2019, which was enacted in August 2019. The main object of this
Act of Parhament 15 to promote and regulate the development, management, financing and
imigation supporl services 1h Kenya.

The purpose of the Regulations 18 10 ensure:

i.  Operationalization of the Irigation Act, 2019 in the spirit of the Tmigation Policy, 20107,

ii.  Sustainable development, management, financing, provision of support scrvices and
effective regulation of the entire imigation sector in Kenya; and

iii. Compliance with the Constitution and laws of Kenya, international laws, treaties and
agreements and other ratified instruments.

2.0 Statement on the Effect of the Proposed Regulations
2.1  Effects on the Public Sector

The proposed Regulations will affect the public sector in the following ways:

i. The Government will establish a coherent and regulated environment for streamlined
oversight and improved management and development of the imigation sub-sector;

ii. County governments will have a well-organized irrigation policy and supportive
strategies implementation structure at the local level through the County bmigation
Development Units for the regulation and betler coordination of the imgation sector and
promoting arrigation developments in the counties and thus increase agricultural
production and incomes for farmers;
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iv,

Vi,

vil.

2.1

Conservation and protection of all current and potential irrigation areas in the country for
sustainable irrigation development and better control of environmental hazards such as
floods;

The National Irrigation Authority will have improved sector structures, systems and
implementation framework for more effective irrigation sector regulation, planning and
development;

The broader agricultural sector and national economy will benefit from the increased
volumes of production and exports from irrigation schemes and thus increased foreign
exchange earings;

The Regulations will provide opportunities for public and private sector partnership for
irrigation investments, building synergies in the development and management of the
irrgation sector; and

Increased cooperation and collaboration in irrigation research, science and technology,
and information sharing with all stakeholders including regional and international
partners.

Effects on the Private Sector

The proposed Regulations will affect the private sector in the following ways:

ii.

iv.

Irrigation sector players including private companies, water users associations and
umbrella associations, producers’ associations/organizations, farm inputs and equipment
suppliers, irrigation equipment and machinery suppliers, irrigation articles manufacturers
and suppliers, irrigation firms, irrigation professionals, irrigation service providers will
stand to benefit from a better regulated irrigation sub-sector and conducive operating
environment for their different businesses. They will also be protected from often
negative interferences from Governments and government agencies: and other political
interferences;

These private sector actors will also have an opportunity to partner with the Governments
and government agencies for synergy in the development and management of the
irrigation sector;

Sustainable viable businesses will be established and can thrive in the irrigation sector,
This may attract new local and foreign investors to invest in the sector in the country;

Irrigation farmers and entities will access irrigation services only from qualified and
registered professionals and firms which will ensure quality, effective and efficient
services for the users:



v.  Quality and safety of produce from the farms, human and environmental health will be
enhanced through good on-farm water management and agricultural practices;

vi, Irrigation wsers and even those in irrigation water users associations will select their
urigation services providers based on quality, cost of services, efficiency and
effectiveness. This will promote competition amongst the service providers for the
benefit of the users e.g. resulting in better costing and services;

vii.  Irrigation developments will increase agneultural production, create employment and
improving livelihoods of farmers and rural populations through increased earmings,

viii.  Production and supply comsistence of raw matenals for agro-processing will be
improved; and

iX, Academia and research organizations will also be winners in this regard because the
Regulations create a demand for their services.

2.3 Effects on fundamental rights and freedoms

Article 43 of the Constitution provides for the economic and social rights. It affirms the rights of
individuals and communities to an adequate standard of life including right to accessible and
adequate housing, right to adequate food of acceptable quality and right to clean and safe water
in adequate guantities. The State has an obligation to allocate and provide resources for the
pragressive realization of these rights.

Article 55 of the Constitution requires the State to take measures to ensure the youth can access
employment and other opportunities for social and economic advancement. Thus the State has a
constitutional obligation to promote mvestment, income and wealth creation in the agricultural
sectors and other sectors of the economy. In addition, the government has an international
obligation to promote the right to work in the country.

The proposed Regulations shall have the following positive impacts on rights and freedoms of
individuals. They will provide better returns on their produce and investment to existing and new
irigation farmers. The Regulations will also create wealth and employment for more Kenyans in
the rural areas while producing raw materials for agro-processing. This would contribute to
improved household incomes and enhances capacities to afford an adequate standard of living
envisaged in article 43 of the Constitution.

Further, the proposed Regulations seek to advance the govemment policy of transforming
Kenya's agricultural sector aimed at achieving the national goals set out in the Kenya Vision
2030, the Government’s Big 4 Agenda, the National Imrigation Policy, the National Agriculture
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Policy and the Agriculture Sector Transformation and Growth Strategy (ASTGS) and individual
County Integrated Development Plans (CIDPs) whereby the agricultural sector shall be a key
driver of economic growth and value addition. The Regulations will not only enhance public
participation of the players in the sector and enable public-private partnership in the development
and management of irrigation in the country but also ensure consumers of irrigated products have
quality and safe products to consume as required in article 46 of the Constitution as well as
preserve the environment as required in article 42 of the Constitution on the right to a clean and
healthy environment,

Regulations 76 and 112 of proposed Regulations shall enhance the right to access information to
industry players as provided in article 35 of the Constitution. Regulation 76 provides for sharing
of information relating to maintenance and condition of a transferred irrigation system while
Regulation 112 provides for the establishment and maintenance of an irrigation and drainage
management information system.

Regulation 83 - 87 of proposed Regulations enhance the right to fair administrative action as
provided in article 47 of the Constitution that require administrative action to be expeditious,
efficient, lawful, reasonable and procedurally fair. They establish a Dispute Resolution
Committee to resolve disputes among members of associations. They also provides for the
dispute resolution procedures and appeal process to enhance fairness in dispute resolution in the
sector,

Whereas Regulation 49 of the proposed Regulations recognizes the important roles being played
by irrigation water users’ association in development and management of community-based
irrigation schemes, it may violate the provisions of article 36 of the constitution on freedom of
association. This is because it compels individuals to form irrigation water users association.
Article 36 allows individuals the freedom to form or join or participate in activities of an
association. Article 36(2) of the Constitution disallows compelling an individual to join an
association. Regulation 49(4) provides that where residents are unable or fail to form an
association within twelve months of coming into force of the Regulations, the supervising entity
“may compel such persons to form an association”. This may be held to be unconstitutional.
However, the violation is justifiable and reasonable and the circumstances of the schemes and
the limitation of the right can be argued to be proper.



30 Statement on Regulatory & Non-Regulatory Options

3.1 Option 1: Maintaining the Status Quo

Before considering new interventions, it is important to consider whether the problem could be
resolved by making changes to practices within the existing regulatory framework, thus
maintaining the status quo. Examples of this ane;

i.  Making use of existing laws, regulations and/or guidelines e.g. the Irrigation (National
[rrigation Schemes) Regulations, 1977,

. Simplifying or clanfying existing regulation;
iil.  Improving enforcement of existing regulation; or

iv. Making legal remedies more accessible or cheaper.

3.2 Option 2: Passing the Regulations

Government can achieve its policy objectives by using taxpayer's money or through a range of
non-spending interventions, including regulations. The purpose of these Regulations is to ensure:
(a) sustainable development, management, financing, provision of support services and effective
regulation of the entire irrigation sector in Kenya; and (b) compliance with the Constitution and
the Laws of Kenya, international laws, treatics and agreements and other ratified instruments.
These Regulations aim to set rules to protect and benefit people, businesses and the environment,
stabilizing markets and addressing market failures to support economic growth. Regulations can
also create costs for businesses, and the public sectors. It can, if overused, poorly designed or
implemented, stifle competitiveness and growth.

Adoption and operationalization of the proposed Regulations will:

i.  Facilitate the implementation of the National Irngation Policy, 2017 to address all aspects
of the imigation sector and to align 1t to the Constitution of Kenya, 2010 in order for the
two levels of government to work together harmoniously for the full exploitation of the
irrigation potential in the country;

il.  Facilitate the implementation of the Irrigation Act, 2019 for the development,
management, financing, provision of support services and regulation of the entire
irigation sector in Kenya;

iii. Support increased participation of the private sector and promote public-private
partnerships in the irrigation sector thus allowing for an expanded and more efficient

5



iv.

Vi,

VIi.

viil.

iX.

xi.

irrigation sector that will support the country’s agricultural development agenda as
envisaged in the Kenya Vision 2030, the Big 4 agenda, National Irrigation Policy, the
national agrniculture policy including the Agriculture Sector Transformation and Growth
Strategy (ASTGS) and individual Counties Integrated Development Plans (CIDPs) to
make the agricultural sector be a key driver of economic growth and value addition;

Improve quality of irrigation services offered in the country by allowing only qualified
and registered professionals and firms to provide such services which will ensure quality,
effective and efficient services for the irrigation farmers, agencies and other entities;

Streamline and coordinate irrigation sector for a coherent, coordinated and regulated
environment for oversight and improved management and development of the irrigation
sector, and remove hurdles that have negatively impacted on the sector;

Develop and maintain a realistic data base on the sector inclusive of registers of irmgation
schemes, irrigation water users’ associations and umbrella associations, irrigation permit
holders, land and water utilization, all sector players including private irrigation
companies, producers’ associations and organizations, farm inputs and equipment
suppliers, irrigation equipment and machinery suppliers, irrigation articles manufacturers,
irrigation firms, irrigation professionals, irrigation service providers in Kenya for better
coordination, control and planning in the sector;

Increased irrigation information access to stakeholders, especially smallholder farmers
and prospective investors for informed on-farm and investment decisions;

Enhance quality and safety of produce from the farms to better promote human and
environmental health;

Protect all current and potential irrigation areas in the country by designating and
gazettement as irrigation areas,

Promote adoption of water harvesting, storage and wastewater recycling technologies
thus contribute to increasing available water for increased irrigation and effective
irrigation water management; and

Enhance safety standards in the irrigation infrastructure designing, construction and
aperations to avert human lives and property losses from imrigation structure failures.

The Regulations are thus important for the development, management, financing, streamlining
and organizing the irrigation sub-sector.



3.3 Option 3: Other Practical Options

Alternatives to regulation include information and education, market-based structures, self-
regulation and co-regulation. In addition, existing policies can be improved, without further
regulation, using techniques such as behavioral insight or changing enforcement practices to
improve compliance. Such approaches may be better or worse for business and the economy than
an equivalent regulatory measure.

L

1ii.

2.

Alternatives to regulation include:

No new intervention/do nothing: This may include making use of existing laws and
regulation; simplifying or clarifying existing laws and regulations- the Irrigation (National
Irrigation Schemes) Regulations, 1977, improving enforcement of existing laws and
regulations; or making legal remedies more accessible or cheaper and as discussed in the
section above status quo in the sector is likely to remain,

Information and education: Information and education can be used to empower irigation
industry players to make their own decisions, improving choice for mutual benefit of all.
For instance, there are potential risks associated with this. Information and education can
take time to make an impact. Access to information and the ability to use it can vary within
a community and so may not reach all equally. It may also not be straightforward to assess
how people will react or change their behaviour in response to the information provided. [t
will also increase costs for government and businesses that will be providing the
information and education required.

Incentive/market-based structures: The government can use economic instruments, such
as taxes, subsidies, quotas and penmits, vouchers etc. as initiatives to realize the desired
objectives. These initiatives however are only practically possible in well-developed and
efficiently functioning sectors which have well defined structures unlike the irrigation
sector. Further, often these sorts of systems need their own regulation to establish the
framework and may have additional costs to the government and are unlikely to be
effective in the irmigation sector.

Alternatives models of regulation:

i. Self-regulation;

An industry or a profession can self-regulate, for example through the use of codes of
conduct, customer charters, standards or accreditation. In many cases rules and codes of
conduct will be formulated by the industry representatives or organizations under their
own initiative. In the absence of well-developed sector organizations, self-regulation is
not possible



4.0

1. Co-regulation.

Co-regulation is an intermediate step between state-imposed and self-regulation that
mvolves some degree of explicit government involvement where the industry may work
with govemment to develop a code of practice whose enforcement would be by the
industry or a professional organization and accredited by government. In the absence of
well-developed sector organizations, co-regulation is not possible.

Costs-Benefit Analysis (CBA)

4.1 Economic, Environmental and Social Impacts

The economic impacts of the regulations

Economic benefits of proposed Regulations are:-

i

1L

1il.

Increase the area under irrigation from the current approximate 201,962 hectares to the
country’s potential of [1.342 million hectares by 2030 by increasing the area under
urigation by 40,000 hectares per year in line with the National Irrigation Policy. Vision
2030 envisioned 404,800 hectares under irrigation especially in the Arid and semi-arid
area by putting 30,000 hectares of land under irrigation each year. This plan will ensure
Kenya hit the one million irrigation acre threshold (405,000 hectares) in 12.5 years;

Increase irrigation contribution to country’s GDP by 400% to the projected potential from
the current estimated 3% contribution through increased agricultural production and
productivity;

Increase irrigation contribution to the total value of all agricultural produce by 400% to
the projected potential from the current estimated 18% contribution through increased
agricultural production according to the National irrigation policy, 2017; and

Create many jobs opportunities at the rate of up to 15 persons per hectare directly and
indirectly through professional services.

Other economic benefits but which are difficult to quantify with the available data and
information in this assignment are:

1.

11,

1il.

Guarantee raw materials for agro-industries;
Increased agricultural production under irrigation;

Increased exports of products/produce from irrigation schemes;



iv. Increased value addition and product diversification;

v, Increased foreign exchange earnings from irrigation products exports;

vi. Inereased savings and investment by imgation farm families;

vil. Foreign direct investment through new investments in production, value addition and
marketing in Kenya's irrigation sector;

vili. Improved terms of trade - substitution of imported agricultural produce with locally
produced produce;

1x. Aquaculture can be introduced and incorporated in the irrigation schemes as a
complimentary activity to diversify production and income streams for farmers;

x. Increased cess and taxes from increased agricultural produce;

%i. Reduced health costs due to improved nutrition; and

xil, Low and alfordable cost of food items for househalds.

Economic costs of the proposed regulation

The economic costs of the proposed Regulations are:

ii.

il

v,

The Regulations require the users to acquire and renew the licence and permit at a
fee;

The Regulations require different types of studies and surveys including irrigation
schemes feasibility studies, water quality analysis, hydrological surveys ete. and
which are mandatory and will be a costly process for irrigators;

The Regulations require that only qualified and registered professionals and firms
will provide urigation services mn the country. These will be more expensive to
engage (for good reason) and they may not be readily available in some parts of the
country and may thus result to delays to planning, implementation, management or
provision of services in the irrigation schemes;

Effective implementation of the Regulations will require increased investment in
capacity building of imgation stakeholders on among others good on-farm water
management and agricultural practices, development and maintenance of the sector
register, schemes audits, monitoring and evaluation etc; and

9
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The Regulations may also introduce additional transactional costs from bureaucracy
due to the many processes envisaged in the Regulations resulting in time delays,

The social impacts of the regulations

The social benefits of proposed Regulations are:

i

1i.

111,

¥i.

¥ii,

Decreased poverty level among the farm families and the community in general;

Improved income distribution among the farm families and the community in general
and thus reduced inequalities;

Improved access to water and sanitation among the farm families due to increased
INCOomes;

Improved health status of the farm families and the community resulting to reduced
child and maternal mortality and reduced discase incidences due to improved
nutrition and improved food safety;

Improved education levels and reduced illiteracy;

Reduced tide of rural urban migration in search of employment opportunities; and

Improved security amongst rural populations in irrigation areas.

Social costs of the proposed regulation

The social costs of the proposed Regulations are:

1. Whereas land within public national and county public irrigation schemes is allocated at
no cost and permits are perpetual with succession embedded within the dependant, some
of the provisions of the Regulations especially on tenure and obligations may be viewed
as infringing on individuals rights especially in the public irrigation schemes and there
may be difficulties in their acceptance as they may be interpreted as extending insecure
land tenure system that has always characterized public irrigation schemes in Kenya;

1. Increased gender disparities for youth and women in certain arecas;

iii. Loss of cultures, habits and social value systems held for long time; and

v. More conflicts between neighbors for water as schemes become bigger.
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The environmental impacts of the regulations
The environmental benefits of proposed Regulations are:

I.  Improved utilization and access to suitable and affordable water for imigation;

i Better control of environmental hazards like floods and reduced risks from irrigation
infrastructure failures;

iti. Increased afforestation and reduced deforestation;
iv. Reduced carbon emissions;
v. Improved land conservation, utilization and management in all irrigation areas; and

vi. Reduced soil degradation due to improved run-off water and irrigation scheme discharge
management, improved plant cover.

The possible negative impacts of the Regulations may include:
i. Reduced rivers flow and disturbed aguatic ecosystems;
ii. Increased groundwater recharge, waterlogging and soil salinity;
. Reduced downstream river water quality;
iv. Reduce water access for downstream water users;
v. Lost land use opportunities,
v, Oroundwater depletion mining with wells, land subsidence; and

vil. Expansion of imgation schemes may result to an increase in water borne diseases and
insect pests breeding areas negatively affecting health of the population and increased
insects nuisance to the public where schemes management fail to fully comply with the
approved Environmental Management Plans.

However, with good imigation design, development and management, these negative
environmental impacts can be significantly mitigated and impacts reduced.
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4.2 Administration and Compliance Cost

RIS notes that resources would be required for operationalization of the Regulations which will
include human resource and operation costs for enforcement as well as for awareness creation of
the Regulations to different stakeholders in the irrigation sector. It is assumed that more
resources will go to the implementation of the wider national agriculture policies which support
extension services (now a devolved function) for strengthening knowledge transfer and
technology distribution among the farmers and in the implementation of the National [rrigation
Policy, agriculture sector transformation and growth strategy and the Big 4 agenda.

The government will also incur costs in the identification, mapping, assessment, protection
gazettement, status review, and monitoring of all and potential irrigation areas across the country
as protected irrigation areas.

4.3 Assessment of Return on Investment (Benefit)

Passing and operationalization of the Regulations will be critical in facilitating development of
the imigation sector. It will streamline Kenya's unstructured irrigation sector to allow
coordinated control of the sector, create a level playing field for all sector players and promote
professionalism and fair trade practices to support Kenya's agricultural development and
manufacturing pillars as envisioned in the Kenya Vision 2030, the Big 4 agenda, ASTGS and
individual counties’ CIDPs, An effective, efficient and well developed irrigation sector will
optimize land utilization in irrigation areas and support increased production and produetivity of
quality agricultural products that meet international market standards, and ensure consistent
provision of quality raw material for agro-industries to sustainably guarantes improved incomes
for the farmer and thus improved livelihoods and social welfare for communities, while
guaranteeing other businesses within the sector good returns and higher export earnings for the

country.

In broad terms, the RIA notes that following broad benefits and returns on investment will be
achieved:

1. The Regulations will streamline the unstructured irrigation sector for better functioning
while allowing for fair competition and this will result to enhanced efficiency and
development of the industry;

il. Improved access to reliable irrigation information and irrigation services from the

professionals, firms, contractors and other service providers- will support the farmers and
other stakeholders to improve the productivity and quality of their service delivery;

12



1il.

.

Vi

vil,

Vil

Xi.

-

X1

Enabling policy operating environment will be attractive to new investors expanding
irrigation in the country, thus contributing towards reaching the national target imgation
area;

A reliable comprehensive data base on the sub-sector inclusive of a register of imigation
schemes, irrigation water users’ associations and association of irrigation farmers,
irrigation permits holders, land and water utilization, all sector players including private
irrigation companies, producers’ associations and organizations, farm inputs and
equipment suppliers, irrigation equipment and machinery suppliers, irigation articles
manufacturers, irrigation firms, irrigation professionals, irrigation service providers in
Kenya for bettér coordination, control and planning in the sector;

More efficient and effective irrigation water use planning, management and utilization
for sustainable water resources management and development;

Adoption of appropriate water harvesting, conservation, saving, utilization and
wastewater recveling technologies;

Establish clear structured mechanisms for discharge of water from urigation schemes,
thus reduce environmental contamination;

Inereased agricultural national production and value addition will translate into increased
agricultural exports and thus increased foreign exchange earnings;

. Inereased agricultural production which translates to increased job creation through farm

labour, agro-processing and products manufacturing, value addition, marketing and
auxiliary services;

Research in the irrigation sub-sector will be focused to address identified issues and
support further development of all spheres of the sector;

Increased and effective public and stakeholders’ participation in irrfigation development
processes including direct private sector and public-private parinerships; and

. Adoption of good agricultural and on-farm water management practices for increased

returns and thus a motivation for increased investment in irrigation,

4.4 Quantification of the Benefit

In 2019, the country experienced a mixed weather phenomenon. This was characterized by
drought during the first half of the year, followed by high rainfall in the second half of the year.
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This culminated in reduced production of selected crops and pasture for livestock, Consequently,
the agriculture sector performance decelerated from 6.1 per cent in 2018 to 3.6 per cent in 2019,
Maize production reduced from 44.6 million bags in 2018 to 39.8 million bags in 201%. Tea
production decreased by 6.9 per cent to 458.5 thousand tonnes in 2019, while sugar cane
production decreased by 12.5 per cent to 4.6 million tonnes over the same period. However, total
guantity of coffee produced increased by 8,7 per cent from 41.4 thousand tonnes in 2017/18 to
45,0 thousand tonnes in 2018/19, The export quantities of fresh horticultural quantities increased
slightly by 1.8 per cent from 322.6 thousand tonnes in 2018 to 328.3 thousand tonnes in 2019.
The quantity of formally marketed milk increased by 5.3 per cent from 634.3 million litres in
2018 to 668.2 million litres in 2019, Total paddy rice production rose by 42.6 per cent from
112.6 thousand tonnes in 2018 to 160.6 thousand tonnes in 2019.

The value of marketed production at current prices for the first time in the last five years
decreased by 6.5 per cent from KSh 498.3 billion in 2018 to KSh 465.7 billion in 2019. Eamnings
from sugarcane decreased by 16.6 per cent from KSh 21.0 billion in 2018 to KSh 17.6 billion in
2019, while pyrethrum eamings increased by 49.2 per cent from K3h 26.2 million in 2018 to
KSh 39.1 million in 2019. During the year under review, coffee earnings decreased by 31.5 per
cent from KSh 14.8 billion in 2018 to KSh 10.2 billion in 2019. This was mainly attributable to
excess production of coffee globally, especially, in Brazil, which led to reduced average prices.

It is estimated that irrigation provides 18% of the value of all agricultural produce demonstrating
the potential of irrigation in increasing agricultural production and productivity (MWL, 2016).

By 2015 only an estimated 180,503 hectares of irrigation land had been developed which is
equivalent to 13.5% of the total estimated 1,341,900 hectares potential that could be wrrigated and
was contributing an estimated 3% to the GDP. According to the National Irrigation Policy,
agricultural production can be increased by up to 400 percent, and over 1 million jobs created at
the rate of up to 15 persons per hectare directly and indirectly in the sub-sector. This can be
interpreted that the current contribution of irrigation to the national GDP, in Agriculture Value
Added and value of marketed agricultural production can be increased by 400% with the right
interventions in irrigation development and management whilst creating millions of jobs in the
sector.

In addition to expanded irrigation schemes, irrigation sector contribution to the economy can
further be increased by enhancing efficiency in existing schemes. Many of the existing
community-based smallholder imrigation schemes in the country have a long history of
management failures, inefficiencies and a myriad of other problems that stem from the inabilities
to self-governance including those that were government managed through the NIB and have
been operating well below their capacity. The government managed schemes worked under a
relatively closed management by the NIB and traditionally grows rice with little or no rotation,
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Studies have shown that irrigation can increase yields of the top Kenya's five crops of maize,

pulses,

fruits, tea and roots and tubers by one to seven times compared Kenya's predominantly

rain-fed yields today. While investment in imigation technology repays faster for cash or high
value crops, there is a business case for all Kenya's important crops.

5.0
5.1

Reasons why other Regulatory Options are not Appropriate

Option 1: Maintaining the Status Quo

Maintaining the status-quo will only sustain the challenges in the irrigation sub-sector, curtailing
new developments in the sub-sector and even allow further decline in this sub-sector, incleding
the following:

1.

i,

Vi,

Vil

The irmgation sector will continue to remain unstructured and not effectively regulated
allowing continued operation of unqualified, unscrupulous, quick-for-profit players who
do not necessarily comply with set irrigation standards resulting to the installation of
unsafe irrigation and failed infrastructures which are harmful to lives, health and to the
environment, inefficient and unsustainable exploitation of water resources, reduced
agricultural productivity and production in the urigation schemes, reduced produce
quality and food safety and the sub-sector will remain unattractive to new private sector
investments;

Irrigation information and services will remain inaccessible by many users and potential
investors to inform on-farm and investment decisions:

Quality of wrigation services offered in the country will continue to be low and
expensive,

- Exploitation of Kenya's irrigation potential of 1.342 million hectares which is currently

estimated at 15.05% will remain low:

Limited private sector participation in irrigation development, leaving the sector as a
monoepoly for less business efficient public agencies;

Underutilization of irrigation schemes by farmers in underperforming andfor collapsed
schemes and especially by smallholders in public irrigation schemes who do not realize
optimal benefits of irrigation;

Continued mismanagement of irrigation schemes and especially public schemes resulting
to their under-performance or even total collapse and thus loss of public investments;



Yiil.

X,

xi.

xil.

xiil.

X1V,

X,

XV,

XVl

Agricultural productivity and quality of Kenya's agricultural products will decline
further, reducing export volumes and acceptability in some markets, thus, reduced foreign
exchange earnings;

Farmers® earnings will also reduce as a result of reduced productivity and product quality,
thus impacting on the farms families’ ability to access social services and amities
including housing, health, education etc.,

Reduced earnings for farmers will also translate to loss of employment opportunities in
agricultural production in the rural areas, increasing the rate of unemployment in the
country and insecurity,

The environmental hazards resulting from low adoption of good agricultural practices
and poor on-farm water management practices continue destroying Kenya's environment
and biodiversity which are important for sustainable agricultural and economic
development;

Farmers' cost of production under irrigation will remain high due to uncompetitive
irrigation services costs, low adoption of good agricultural practices, poor on-farm water
management practices, and inefficiencies of the irrigation schemes;

There will be no clear involvement of county governments in regulation of the imrigation
sub-sector thus contravening the provisions of fourth schedule of the constitution, and
relevant provisions of County Governments Act on devolution and sharing of
responsibilities;

Destruction and poor utilization of all existing and potential irrigation areas in the

country will continue leading to their partial or total destruction;

Adoption of water harvesting, storage and waste water recycling technologies thus
contribute to increasing available water for increased irrigation and effective irrigation
water management will remain low;

Incidences of human lives and property losses from irrigation structure failures due to
non-compliance of standards in the itrigation infrastructure designing, construction and

operations will continue;

Quality and safety standards of produce from the irrigation schemes will continue to be
low, negatively affecting human and environmental health; and
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xviii. Regulation, coordination, control and planning in the sector will continue to be ad hoc
and not o be evidence-based in absence of the proposed all-inclusive data base on the
sector,

The situation is not sustainable, and the RIA recommends that the proposed Regulations be put
in place o promote the development of the irrigation sector to effectively contribute to the
realization of the objectives of the Kenya Vision 2030, the National Irnigation Policy, the
Agricultural Sector Transformation and Growth Strategy, the National Agriculture Sector
Development Strategy, the Government's Big 4 Agenda and the individual Counties’ CIDPs,

5.2. Other Practical Options

Alternatives to regulation include:

1. Nonew intervention/do nothing
This may mclude making use of existing irrigation Regulations (1977) and other sectoral
Regulations by NEMA and WRA,; simplifying or clarifying existing regulation; improving
enforcement of existing regulation; or making legal remedies more accessible or cheaper to
regulate the irrigation sub-sector. The challenge with this approach is that the status quo in the
irigation sector is likely to remain to the detriment of all the sector stakeholders and the country.

1. Information and education
Information and education can be used to empower stakeholders to make their own decisions,
improving choice for mutual benefit of all. However, information and education can take time to
make an impact and still may not be acceptable. This approach may increase costs for
government and businesses that will be providing the information and education required. The
desired objectives are unlikely to be realized within reasonable time for the commaon good of all.

i, Incentive/market-based structures.
The government can use economic instruments, such as taxes, subsidies. initiatives to realize the
desired objectives. These initiatives however are only practically possible in well-developed and
efficiently functioning sectors which have well defined structures and often these sorts of
systems need their own regulation to establish the framework and may have additional costs to
the governiment and are unlikely to be effective in the imrigation sector.

3.3. Alternatives models of regulation include:

i. Self-regulation
The irrigation sector currently has no well-developed indusiry representative(s) to formulate and
implement codes of conduct, customer charters, standards or accreditation system for self-
regulation thus it is not possible in the sector.
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(1) Co-regulation

Co-regulation is an intermediate step between state-imposed and self-regulation that involves
some degree of explicit government involvement where industry may work with government to
develop a code of practice whose enforcement would be by the industry or a professional
organization and accredited by government. The irrigation sector currently has no such
organization{s) at the moment and thus co-regulation is practically not possible.

6.0 Conclusion

The proposed Regulations if effectively implemented will provide a favorable environment to
promote development, management, financing and provision of support for the irrigation sector
and make it attractive to potential farmers, other irrigation sub-sector players and to investors,
thus providing the sub-sector with an opportunity to realize its full potential and contribute fully
to the national development goals of food security, wealth and employment creation.

7.0 Recommendation

The Regulatory Impact Assessment recommends the passing and operationalization of the
proposed Regulations.

Is
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Irrigation Act: Key tenets

* Scope: the provisions apply to matters relating to
development, management, financing, provision
of support services and regulation of the entire
irrigation sector in Kenya.

* The function of Policy, Coordination, Guidelines
and Regulation is the domain of the Cabinet
Secretary responsible for irrigation matters.

* Implementation function is given to the National
Irrigation Authority (formerly NIB) and County
Irrigation Development Units (CIDU).

Provisions on delegated powers

» Section 34(1) of the Act provides that the
Cabinet Secretary may, in consultation with
County Governments, make Regulations for the
better carrying out of the purposes and
provisions of the Act

= 34(3)Regulations made under this section may
provide for the following:

(a) the management of national, public, and
other irrigation schemes;

(b) the standards of good on-farm water
management;
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34(3)Regulations made under this
section may provide for:

(c) the requirements, procedures, and forms for
licensing of irrigation schemes;

(d) the establishment, operations and
governance of IWUAs, Scheme Management
Committees and Dispute Resolution
committees;

(e) prescribe fees payable by irrigation water

users based on costs of operation and
maintenance of the scheme;

34(3)Regulations made under this
section may provide for:

(f) monitoring and evaluation and audits
required under the Act;

(g) adherence to environmental and public
health matters; and

(h) any other section(s) of the Act that require
regulations in order to effect- for instance
section (17) and (18) on water storage for
irrigation and irrigation research, innovation
and training respectively.
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PART Vii: FINANCING IRRIGATION

DEVELOPMENT

Rationale

a) Provide modalities for
funding of irrigation
development.

b) Provide for cost sharing
and cost recovery in
irrigation development

¢) Provide for affirmative
action for social equity in
irrigation development

d) Provide for safeguards for -

J

irrigation farmers on
irrigation development

under loan arrangements

Financing irrigation
development using
public funds

Cost sharing inrrigation |
development
Irrigation development

through loans

PART VIIi: MONITORING, PERFORMANCE
AUDIT AND REPORTING

Rationale

To provide for information
management and monitoring and

evaluation of the sector !

a)

b)
c)

d)

Provide diagnostic mechanisms

for ensuring irrigation scheme
sustainabili ,
Irrigation scheme performance
assurance

Provide data for national
investment decision making
Provide mechanisms for
reporting to both Houses of
Parliament

@ |

Ierigation and drainage |
management |
informetion system '
Monitoring, evaluation
and performance audils

Reporting
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PART IX: MISCELLANEOUS PROVISIONS

U

Rationale
*  Recovery or
Ensure adherence to compensatian for
stipulations in the Act and damage to Irrigation
Regulations. iy
Praohibited activities
- and practices
a) Offence definitions « Penaltles
b) Penalty definitions * Provision for
revacation of the
existing Regulations
SCHEDULES
Rationale

To provide details to the specific regulations

a) Details on technical issues such as
standards

b) Necessary forms for applications

c) Formats for reports

d) Templates for agreements

e) Guidelines for formation of irrigation
water users associations (IWUAs)

f)  Criteria for performance assessments

15/02/2022
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REGULATORY IMPACT ASSESSMENT

Under the Statutory Instruments Act 2013, a
Regulatory Impact Assessment was carried out

The objective is to ensure better policy making
processes based on information and empirical
analysis about the potential consequences of
proposed Regulations .

> It is a broad, systematic and critical analysis tool.

» Makes critical assessment and reporting of effects
of Regulations.

* Enables assessment of trade-offs.

THE REGULATORY IMPACT ASSESSMENT (RIA)

# Enables consideration of alternatives.

# |dentification of most suitable alternatives.
» Improvement in quality and planning of
OBJECTIVES regulations.

# Information to stakeholders.

» Avoidance of regulatory redundancy.

¥ Statutory reguirement

¥ Public participation

¥ Economic impacts

¥ Social impacts

¥ Environmental impacts

¥ Impacts on freedoms and rights

¥ Administrative and compliance costs,
Pillomstivestoregulaion

15/02/2022
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FINDINGS (+)

* Increased area under irrigation from 201,962
ha to a potential of 1.342 million Ha and
creation of job opportunities at the rate of up
to 15 persons per hectare directly and
indirectly.

* Decreased poverty levels among farm
- S0CIAL families and the community in general.
FUBIZEEEES * Improved living standards, health status,
e s reduced mortality rates and reduced
disease incidences.

* Improved land conservation, utilization and
“\1| management.
| * Better control environmental of hazards like
floods and reduced risks from irrigation

infrastructure failure.

RIA FINDINGS (+)
I ——— * Enhanced public participation of the
 FREEDOMS" players in the sector.
ANDRIGHTS * Enhanced right to access information
- PACTS and the right to fair administrative action.

* Human resource acquisition for
operationalization.
P ~| * Enforcement costs of the regulations.
PRl UE] « Costs in the identification, mapping,
assessment, protection, gazettement,
status review and monitoring of all and
potential irrigation areas across the
country as protected irrigation areas.

* Mo suitable alternatives to regulation
were identified.

RIS i - ——

15/02/2022
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* Additional transactional costs due to structured
processes

=CONORIC IMPACTS

* |ncreased competition for water
* Loss of cultures, habits and social value systems
held for a long time

* [ncrease in water borme diseases and insect
pesis breading areas negatively affacting health
af the populatian,

* Lost land use opportunities,

SOCEAL I MPACTS

* Difficulties in acceptance of provisions in public
sefiternent schemes relating to land tenure and
abligations,

= Costs in the identification, mapping, assessment,
protection gazettement, status review, monitoring of
all and potential irfigation areas across the country
as protected irmigation areas and regulatory

AKCE COSTS

THE REGULATORY IMPACT ASSESSMENT
RECOMMENDATION

Upon evaluation of.
¥ Effects of proposed regulations
¥ Cosis of proposed regulations
# \fiability of altematives
¥ There are more positive than negative impacts

Pass and operationalise the Regulations to
promote development of the irrigation
sector to realize its full potential and
contribute fully to the national development
goals of food security, wealth and
employment creation..

15/02/2022
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PUBLIC PARTICIPATION CONSULTATIONS

Regional consultative
meetings were held
across the country

Nalvaiha | Barings, Narck, Makuru, Nairobi | | weae =0 = 7

Embu, Taraka Mithi, ¥itul
Eenb Machakos, Kirinyaga

Kisil, Homa Bay, Migor,

Myamira, Kisumu, Vikige, Busia,

— Baricha, Bomaet, SHaya,
Kakamega, Bungoma, Trans

| Mazoia, Whast Pokot, Mandi,

Turkana, Myandarus, Elgeyo
M-ural:wn_rl._l.lldln Ciighis

Makueni,Garissa, Killfi, Tana
Mambasa. | piver, Taita Taveta, lsiolo,
Kwale, Mombasa
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CONSULTATIONS WITH THE NATIONAL ASSEMBLY
COMMITTEE ON DELEGATED LEGISLATION

A pre publication consultative meeting was held with
the National assembly Committee on Delegated
Legislation on 17" December, 2020.

The Committee raised some issues that were
addressed in the gazetted version of the Regulations.

15/02/2022
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27| Regulations provide an | The Regulations make provisions for ensuring standards are adhered to.
| provide an enabling Part V on Irrigation standards and quality.

.| enabling regulatory | Regulation 88

| regulatory environment | Any person who intends to undertake jrrigation development shall

| environment to | to the adhere to the quality standards for water, infrastructure, on farm water
| the sector irrigation management and qﬁn&mﬁm of water from schemes as set out in these
| especially small | sector regulations.

| scale farmers

. |and private The Regulations provide for proper governance of irrigation schemes,
| sector to attract Part IV Management of Irrigation schemes

| more Regulation 26 to 87:

| investment in

- | the sector The Regulations provide for funding of irrigation development
Regulation 110

(1) The Cabinet Secretary may, with concurrence of the National
Treasury, enter into financing agreements to support development
of smallholder irrigation schemes through the Authority, county
governments and other stakeholders.

(4) The Cabinet Secretary or County Executive Commiitee Member may

walve the minimum cost-sharing contribution for schemes developed on

social equity basis for resource poor communities.
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